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Carrier Cloud Service Agreement – Terms and Conditions

Online Agreement

Quick View -



· Payments to Sellers par 4.12, on page 4
· Fees, page 9

· Funds transfer to Carrier Cloud to fund account, page 10

This Agreement ("Agreement"), dated and made effective as of the date accepted ("Effective Date"), by and Carrier Cloud, LLC and the User (“USER”), collectively referred to as the Parties (“PARTIES”)
The PARTIES agree as follows:
A. Carrier Cloud provides services ("Hosted Minutes Marketplace and Routing Service") that allow IP telephony operators to manage IP telephony gateways and gatekeepers, list routes for the sale of minutes, and buy routes by buying minutes listed for sale; Carrier Cloud also acts as a secure and trusted escrow for funds;
B. USER is an IP telephony operator, and desires to utilize the Carrier Cloud Service; 

C. Carrier Cloud is willing to grant access to and provide Services to USER for the purpose set out above, on the following terms and conditions.
NOW, THEREFORE, in consideration of the promises, conditions, covenants and warranties contained in this Agreement, and for good and valuable consideration, the PARTIES intending to be legally bound, mutually agree as follows: 

Agreement 

1. CAPITALIZED TERMS 

All capitalized terms used herein without definition shall have the meanings assigned to them in this Agreement and meanings as may be published from time to time on www. CarrierCloud.com. 

2. USER'S REPRESENTATIONS, WARRANTIES AND COVENANTS 

2.1. Organization.  USER is an individual or a other validly existing entity, in good standing under the laws of the jurisdiction of its organization and is duly qualified and authorized to do business and is in good standing in all jurisdictions where it is required to be so qualified and where the failure to be so qualified would reasonably be expected to have a material adverse effect; 

2.2. Power and Authority. USER has power and authority to transact business in which it is engaged and presently proposes to engage and execute, deliver and perform this Agreement; 

2.3. No Conflict. USER represents that the execution, delivery and performance by USER of this Agreement will not violate any applicable provision of any law, statute, rule or regulation, or any decree of any court or government, conflict or result in any breach of any agreement to which USER is a party or violate any provision of the USER's Articles of Incorporation, Bylaws or other operational documents as the case may be; 

2.4. Government Approvals.  USER represents that no authorization or approval or other action by, and no notice to or filing with, any governmental authority or regulatory body is required for the due execution, delivery and performance by USER of this Agreement except as may have been provided.
2.5. Compliance with Law. USER will, and will cause each of its related parties, appointees or subsidiaries to comply with all applicable statutes, regulations and orders of, and all applicable restrictions imposed by all governmental bodies, in respect of the conduct of their businesses, and will maintain all required government licenses, if any, to carry out the activities it undertakes herein. USER shall not use, nor permit any of its customers or subsidiaries or affiliated parties to use, the Carrier Cloud Service or access or utilize website www.CarrierCloud.com or any related website, ftp or other Internet-connected site, for any unlawful, or any other purpose inconsistent with the provisions hereof;  USER agrees to indemnify Carrier Cloud against any claim or action of alleged or otherwise of illegal, improper or fraudulent activity related to the use of the Carrier Cloud service by the USER or USER’s designated parties or USER’s customers or affiliates. USER agrees to be liable and to pay for all minutes use and/or purchased on or through the CARRIER CLOUD in any manner, including via the online website.
2.6. Information. USER represents that all information and documents furnished to Carrier Cloud are true, accurate and complete. USER is not aware of any material facts or circumstances not disclosed that might, if disclosed, adversely affect the decision of Carrier Cloud to enter into this Agreement; 

2.7. Export Restrictions. USER will comply with all export laws and regulations of the United States or foreign agency or authority, and not to export or allow the export or re-export, directly or indirectly, of any proprietary information or software or any other products in violations of any such restrictions, laws or regulations to any destination to which such export or re-export is restricted or prohibited by U.S. or foreign laws;   USER will indemnify CARRIER CLOUD against any such claims or the costs of defending any such claims.
 2.8. Characterization of Carrier Cloud. USER acknowledges that Carrier Cloud does not provide common carrier telecommunications services, and shall not in any way represent, suggest, or imply that Carrier Cloud is a carrier or provider of such services. 
3. CARRIER CLOUD SERVICE 

3.1. Description of Service. Under the terms and subject to the conditions hereof, Carrier Cloud shall provide to the USER its services and USER agrees to pay the associated fees as set by Carrier Cloud. USER may from time to time order additional services and agrees to pay for those services at the rate set by Carrier Cloud. USER agrees to pay for all minutes contracted for or selected to be purchased.
3.2. Dedicated IP Address. USER shall use only use the dedicated IP address provided by Carrier Cloud. USER agrees to not provision an IP or send traffic to or from an IP that is not owned by or legally controlled by USER.
3.3. Traffic authorization. Carrier Cloud authorizes call attempts only from IP addresses registered under the USER’s Account with Carrier Cloud and sent to Carrier Cloud’s dedicated IP address. 

3.4. Carrier Cloud Routes.  USER, acting as a Seller, from time to time may list for sale and establish one or more Routes to exchange VoIP/IP traffic between USER and Carrier Cloud and VoIP devices and associate specific rates per minute for those Routes. USER will only input true and correct information in to the Carrier Cloud service.
3.5. Suspension of   Service.  Carrier Cloud may immediately suspend, discontinue or temporarily block access to the Carrier Cloud Service, in part or in whole, if (i) USER uses the Dedicated IP Address for transmitting traffic to another USER without formal authorization, or, provisions an IP address that is not owned or controlled by USER;  (ii) the Carrier Cloud service becomes subject to government or other regulation and such regulation materially affects provisions of this Agreement or the ability of Carrier Cloud or USER  to perform its obligations hereunder; (iii) USER engages in activities which in the opinion of CARRIER CLOUD may cause disruption, damage, confusion, misleading information or fraud on the Carrier Cloud Service or damage the Carrier Cloud or its providers’ network or facilities; (iv) Carrier Cloud, in its sole discretion deems necessary either to prevent improper use or to protect against fraud; (v) the USER is in breach of any part of this Agreement or as defined in Section 5.3. 

4. FINANCIAL MATTERS 

4.1. Fees. USER shall prepay Carrier Cloud for the purchase of minutes of traffic or any fees  and Carrier Cloud may from time to time amend Fee Schedule by posting amended Fee Schedule aon its website at www.CarrierCloud.com. Carrier Cloud shall notify USER thirty (30) days prior to the effective date of any Fee Schedule amendment that would increase the USER’s fees.
4.2. Taxes. USER shall be liable for, and shall pay, any and all applicable foreign, federal, state and local taxes including without limitation, all use, sales, value-added, duties, levies surcharges or other similar charges and any related interest and penalties (collectively "Taxes") in connection with the USER’s use of the Carrier Cloud service.  The USER agrees that Carrier Cloud may adjust any amount due under this Agreement to ensure any such applicable taxes are borne by the USER.  Income taxes on profit are excluded.
4.3. Refunds. USER shall not automatically be entitled to any credit or refund with respect to any amounts paid for the purchase of minutes. Funds deposited but not used to purchase minutes are refundable at any time, the same day. Funds paid to Carrier Cloud in escrow will be kept safe and secure and will be promptly returned to the USER upon request so long as all obligations for payment of minutes bought or used and for fees incurred are paid or deducted from the amount to be returned to the USER. Current minimum amount to be maintained in the Buyer’s prepaid (escrow) account is one hundred dollars ($100.00).
 4.4. Late Fees. Any overdue amounts shall be subject to a late payment fee equal to and calculated at an annual rate of eighteen percent (18%) during delinquency. 

4.5. Invoices, Notifications and Statements. Carrier Cloud may choose to email to USER a statement ("Statement") summarizing the USER’s activity for the previous month but is under no obligation to do so. All information regarding funds transferred, funds on hand, minutes purchased and fees due or paid will be available online in the USER’s account/management portal and USER is responsible for logging in and checking the USER’s account for information.
4.6. Balance. Carrier Cloud’s calculations of Balance shall be binding on USER, except for demonstrable gross error. Carrier Cloud, and the USER (whether Buyer or Seller) rely on the same CDRs, so there can not be errors in reconciling CDRs. However, in the unforeseen and unlikely scenario, a mistake within 2% of the total amount is considered a permitted deviation and will be disregarded and will not be a cause for action.
4.7. Adjustment of Funds Balance. Carrier Cloud may, in its reasonable discretion, adjust the Funds Balance of the USER to offset, if applicable, any additional amounts or charges incurred by Carrier Cloud or other Carrier Cloud customers in connection with USER's improper use of Carrier Cloud’s service. 

4.8. Disputes. If USER in good faith disputes any Funds Invoice or transfer or statement or portions thereof, USER must provide Carrier Cloud with written notice of the dispute within seven (7) days from the date of Statement. Notification of such disputes does not relieve USER from its obligations to continue making payments under this Agreement. USER expressly waives any rights it may have to dispute the billing or any charges for which written notice has not been provided to Carrier Cloud in accordance with this Section. If the dispute is resolved in favor of USER, the previously-disputed amount shall be credited to USER’s account. 

4.9. Currency. All monetary references in this Agreement and on the website are expressed in U.S. dollars, and all payments due to Carrier Cloud under this Agreement shall be made in U.S. dollars.   

4.10. Methods of payment. USER may make payments to a bank account designated by CARRIER CLOUD or elect  to use any approved alternative methods of payment, subject to CARRIER CLOUD approval and processing fees, as set forth from time to time on the website. Cost of sending and processing payments to be borne by USER. CARRIER CLOUD may designate a different bank account from time to time. CARRIER CLOUD reserves the right to investigate any of payments made by USER if CARRIER CLOUD deems such action necessary either to prevent improper use or to protect against fraud or the commission of suspected illegal or fraudulent activities. 

4.11. Due Diligence. In order to provide a trustworthy and fraud-free system, CARRIER CLOUD reserves the right to impose additional due diligence requirements on USER besides those enumerated herein, including but not limited to requests to provide copies of USER's corporate and financial documents, trade or bank references, and security deposits as CARRIER CLOUD deems necessary and appropriate. 
4.12 PAYMENTS TO SELLERS

(In this paragraph, USER is referred to as Seller when USER is the party listing minutes for sale.) 

CARRIER CLOUD agrees and promises to pay to Sellers who list routes for sale the amount per-minute as listed by the Seller. Sellers will be paid for all minutes sold on the Carrier Cloud system, less a 3% to 5% fee for commission, switching, marketing, and handling fee. The Seller lists routes for sale at a per-minute price and CARRIER CLOUD deducts the fee, subject to a Minimum Fee of $0.0005 to a Maximum Fee of $0.01 per minute regardless of the price listed by the Seller. The fee is 5% unless explicitly noted as being less than 5%. CARRIER CLOUD may elect to change these fees at any time but if there is any increase in fees CARRIER CLOUD will provide a thirty-day notice to the USER.
CARRIER CLOUD credits the Seller with the sale amount of the sold minutes after each call is completed, which allows the Seller to review funds in its CARRIER CLOUD account in real-time.  

Seller may request payment from its CARRIER CLOUD account on a daily basis by simply logging on to its User Account and filling out a Request for Funds Transfer online at www.CarrierCloud.com.  Any request for Funds Transfer (request for payment to the Seller) received before 2 pm Mountain Time (UTC-6) on any business day, will be sent by wire transfer (or PayPal if requested by the USER-Seller)  to the USER the same day. Requests received after 2 pm MT or on any non-business day will be sent to USER immediately on the next business day.  
Unlike other termination markets, Carrier Cloud does not charge an extra fee for rapid payment processing. Carrier Cloud is a neutral party which manages the Secure Escrow account and has no interest in the funds except keep the funds secure and to disburse the funds as agreed. 
 5. TERM AND TERMINATION 

5.1 Term. The term of this Agreement ("Term") shall commence on Effective Date and continue in effect unless terminated by USER or CARRIER CLOUD.
5.2. Termination.  Voluntary Termination. Either party may terminate this Agreement for any reason at any time without notice to the other party so long as all financial obligations and prompt payments are met.  PARTIES agree that if the Agreement is terminated for any reason, funds due any party will be paid the same day, or if not practical, the next business day. If CARRIER CLOUD terminates the Agreement for fraud or suspicion of fraud, a reserve to cover any fraudulent transactions will be held in escrow until all PARTIES are assured that there is no additional liability.
5.3. Termination for Breach.  If USER shall fail to fulfill one or more of its obligations under this Agreement, or upon the occurrence of any of events enumerated herein, CARRIER CLOUD may, upon its election and in addition to any other remedies that it may have, at any time terminate this Agreement. Without limitation, each of the following constitutes Material Breach of this Agreement: 

(a) USER materially misrepresents or omits information regarding its organizational documents, legal and mailing address, contact phones or bank account information;  

(b) USER has failed to obtain or maintain any of the required approvals; or, has failed to submit to additional information as requested by CARRIER CLOUD;
(c) USER fails to pay to CARRIER CLOUD any amounts due under this Agreement, except for amounts disputed in good faith in accordance with Section 4.8. CARRIER CLOUD may refuse to route calls when the funds in the USER’s account fall below the required minimum.
5.4. Effect of Termination. The warranties, representations and covenants of parties contained in or made pursuant to this Agreement and any accrued but unpaid financial obligations shall survive any termination or expiration of this Agreement. 

6. INTELLECTUAL PROPERTY 

6.1. Intellectual Property. USER acknowledges that all intellectual property, including but not limited to copyrights, patents, trade secrets, webpage or website source code, html or other related code and widgets, software, trademarks and service marks, and any other materials furnished or made available to USER by CARRIER CLOUD as part of USER's ability to access and use Carrier Cloud Service shall remain the sole property of CARRIER CLOUD and shall not be downloaded or saved except in the normal course of doing business with CARRIER CLOUD; user agrees to not attempt to reverse-engineer any of the code or systems of CARRIER CLOUD.
6.2. Carrier Cloud Service Mark. This Agreement is not a license for USER to offer services to its customers or third parties under the Carrier Cloud name or logo. All use of any logos or trade/service marks which mention CARRIER CLOUD or are the property of CARRIER CLOUD shall be for the benefit of CARRIER CLOUD. 

7. CONFIDENTIAL INFORMATION  

7.1. Confidentiality. Each party agrees to maintain in strict confidence all trade secrets, business and other proprietary information of the other party that is disclosed pursuant to and during the Term of this Agreement. The parties agree that the terms and conditions of this Agreement and documents referenced herein are confidential and shall not be disclosed by either party to any other party other than directors, officers, employees, or professional advisors of each party whose duties in relation to the disclosing party require disclosure, or as required by law. The failure by any party to identify information as Confidential Information is not an acknowledgment or admission that the information is not confidential or a waiver by any party of any its rights with respect to the information. 

8. DISCLAIMER OF WARRANTIES AND LIMITATION OF LIABILITIES  

8.1. Disclaimer of Warranties. USER ACKNOWLEDGES THAT THE CARRIER CLOUD SERVICE IS PROVIDED ON AN "AS IS" AND "AS AVAILABLE" BASIS. CARRIER CLOUD DISCLAIMS AND MAKES NO WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, IN CONNECTION WITH THE CARRIER CLOUD SERVICE, OTHER SERVICES OR TECHNOLOGY, OTHER HARDWARE, SOFTWARE (COLLECTIVELY "TECHNOLOGY") OR INFORMATION INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. CARRIER CLOUD SPECIFICALLY MAKES NO REPRESENTATIONS OR WARRANTIES THAT THE USE OF TECHNOLOGY OR OTHER SERVICES, OR INFORMATION WILL NOT INFRINGE ANY INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY, OR THAT TECHNOLOGY AND SERVICES USED IN CONNECTION WITH Carrier Cloud SERVICE WILL PERFORM IN THE MANNER EXPECTED OR WITHOUT INTERRUPTION OR ERROR. WITHOUT LIMITING THE FOREGOING, CARRIER CLOUD MAKES NO REPRESENTATIONS OR WARRANTIES AS TO THE COMPLETENESS OR ACCURACY OF ANY INFORMATION POSTED ON www.Carrier Cloud.com or related sites or documents. 

8.2. Limitations of Liabilities. IN NO EVENT CARRIER CLOUD SHALL BE LIABLE TO USER FOR ANY SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL PUNITIVE OR OTHER DAMAGES WHETHER THAT LIABILITY ARISES IN CONTRACT, TORT, BREACH OF WARRANTY, OR OTHERWISE. CARRIER CLOUD shall not be liable for any damages arising out of or relating to Carrier Cloud Service whether caused by (i) any act or omission of any entity furnishing to CARRIER CLOUD or USER facilities, equipment or services; (ii) failure or malfunction of USER's equipment, software, hardware or facilities; (iii) lack of availability or performance of any telecommunications systems, facilities or services under the control of other entities (iv) unauthorized access, theft, alteration, loss or destruction of USER's data, programs or systems due to accident, fraudulent or any other use by USER or third parties; (v) failure of traffic to reach or be delivered to intended destination.  

9. INDEMNIFICATION  

USER agrees to indemnify, defend and hold harmless CARRIER CLOUD, and VITELITY, LLC, its officers, directors, employees, agents, shareholders, members, licensors, and any third party providers or suppliers from all and against all losses, damages or expenses of any kind, including reasonable attorneys' fee and cost of litigation, arising out of claims of third party (including claims, acceptations and investigations of a governmental agency), which claims arise in whole or in part from the negligence or willful misconduct of USER, its employees, or agents, or USER's breach of any obligation under this Agreement. 
10. GENERAL PROVISIONS 

10.1. Enforceability. This Agreement constitutes the legal, valid and binding obligations of the parties enforceable in accordance with its terms. 

10.2. Assignment. No party may assign any of its rights or delegate any obligations under or otherwise transfer or assign this Agreement (voluntarily or by operation of law) to any subsidiaries, affiliates or any third parties without the prior written consent of the non-assigning party. That party may withhold consent for any or no reason in its sole and absolute discretion. Any assignment or delegation in violation of this section is void and of no force or effect. 

10.3. Entire Agreement. This Agreement, all Appendixes and other documents referred to in this Agreement and Appendixes constitute the entire agreement between the parties with respect to its subject matter, and supersedes all oral or written communications whether entered into prior to or contemporaneously with this Agreement. 

10.4. Amendments. Except as provided in Section 4.1., and documents provided and attached to this Agreement pursuant to Section 4.11. or Part B of Appendix B, no supplement, amendment or modification of this Agreement will be binding unless it is in writing and signed by both parties, and no approval, consent, or waiver will be enforceable unless signed by the granting party. 

10.5. Non-Waiver. The failure or delay in enforcing any provision by either party shall not be construed to be a waiver of such provision nor shall such action be deemed a waiver of any other right available at law or in equity. 

10.6. Severability. If any provision of this Agreement is determined to be invalid, illegal or unenforceable, the remaining provisions of this Agreement remain in full force, if the essential terms and conditions of this Agreement for each party remain valid, binding and enforceable. 

10.7. Headings. The descriptive headings of the sections, and subsections of this Agreement are provided for convenience only and do not affect this Agreement's construction or interpretation. 

10.8. Relationship of Parties. Each party shall conduct itself under this Agreement as an independent contractor and not as an agent, partner, or employee of the other party and shall not bind or attempt to bind the other party to any contract. Nothing contained in this Agreement shall be deemed to form a partnership or join venture between the parties. 

10.9. Third Party Rights. This Agreement in not intended and shall not be construed to create any rights or remedies in any parties other than CARRIER CLOUD and USER nor are there to be any third party beneficiaries hereunder. 

10.10. Notices. Any notices, requests, consents and other communications required or permitted under this Agreement must be in writing and must be deemed effectively given and received if personally delivered, or sent by express courier, confirmed facsimile transmission, e-mail with recipient's acknowledgment of receipt, to the address shown below until a different address is designated by written notice to the other party:   

  IF TO CARRIER CLOUD:   

317 Inverness Way South #140
Denver Tech Center

Englewood, CO 80237         

Fax:  303-496-7007  

IF TO USER:   

To the address and contact information provided to CARRIER CLOUD online.
 10.11. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument. It shall not be necessary for all or any of the parties hereto to execute the same counterpart hereof.  THIS AGREEMENT may also be agreed to between the PARTIES as a valid online-accepted Agreement, and the USER’s use of the CARRIER CLOUD website and service is agreed to be a de facto acceptance of this Agreement and any attachments thereto.
10.12. Governing Law. The laws of the State of Colorado (without giving effect to its conflicts of law principles) govern all matters arising out of or relating to this Agreement and all the transactions it contemplates, including without limitation, its validity, interpretation, construction, performance and enforcement. 

10.13. Arbitration. Any dispute, controversy or claim arising out of, relating to or in connection with this Agreement, including any question regarding its existence, validity, performance, or termination, or regarding a breach thereof, arising on the part of or against any party hereto, are to be resolved by arbitration before a single arbitrator, conversant with same or similar business, administrated by the American Arbitration Association in accordance with its Commercial Arbitration Rules then in effect. The arbitration is to be conducted in Denver, Colorado, USA. The arbitrator is to apply Colorado law.
10.11. The arbitrator shall have no authority to award special, indirect, consequential or punitive damages except in the case of fraudulent activity by the USER. The award by the arbitrator shall be final and binding on the parties. Any arbitration proceedings under this Agreement must be commenced no later than one year after the controversy or claim arose. Any award, order or judgment may be entered and enforced in any court of competent jurisdiction. The costs and expenses, including reasonable attorneys' fees, for arbitration or any action to enforce an arbitration award shall be paid by non-prevailing party.  

IN WITNESS WHEREOF, the parties hereto have caused the foregoing instrument to be executed and delivered as of the day and the year first above written. 
THIS AGREEMENT IS VALID IF ACCEPTED ONLINE, and any use by the USER of the CARRIER CLOUD website or services constitutes full acceptance of all parts of this Agreement. If a signed copy is desired, please sign and send by email to sales@CarrierCloud.com or send by fax to +1-303-496-7007. Carrier Cloud will return a signed copy to you.
CARRIER CLOUD , LLC                                                              USER
 Signature: ____________________________                   Signature:  ____________________________ 

Name:  ____________________________                          Name:  ______________________________ 
  Position:  __________________________                        Position:  President 

Appendix A - Fee Schedule  
Registration and Membership to the CARRIER CLOUD system is $595 per year, payable in advance. CARRIER CLOUD may change this fee or waive this fee partially or entirely, from time to time.

Fees are charged to Sellers based on the sales amount. Fees range from 3% to 5% of the sales amount. The minimum is $0.0005 to maximum of $0.01 per minute. CARRIER CLOUD may elect to change these fees at any time but any increase in fees CARRIER CLOUD will provide a thirty day notice to the USER.

There are fees charged for the receipt and sending of wire transfers. Those fees are listed on the CARRIER CLOUD website.

Appendix B 

Methods of Payments - Wire Transfers 
Payments are accepted only from USER's bank account which is to be registered online at

 www.CarrierCloud.com  
 Wire Transfer from USER to CARRIER CLOUD: 
Beneficiary Bank:    WELLS FARGO BANK, NA
ABA Routing/Transit #:    121 000 248
SWIFT: (for international): WFBI US6S
For Credit of Beneficiary:    Carrier Cloud, LLC
Credit Beneficiary Account #:   3342 7442 02
By Order of:     put sender’s name and Carrier Cloud account number/username here
                                                                                                         © 2008-2009 Carrier Cloud, LLC      
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